R kB 5 OuE AL

SRRV 2 EAIDCHRIE IR 7R, VAR IS UESL 2 3 W 1027 2R 5 | NSk i, I HL ik
NEARS RS (1N ORI AL PR R S UE S T R AN AR VR AT ) R B
TR S KA S, EE T VAR UE P T SR 5 S e [ I, A TR PR A XA T 2
S, ANRUE B POl R T ot B sl R E Y EOEE s .

— ¥ RIS 2 =

KT RIGUENE. 2 4y, fe WA SEARL A 2 v] LB 3 o A IS 7 L2 4l 0 R AR L gl
T B B A R IR 20 R B e A5 Ja 20 Ao i, 0 L AR e, / BE A YR A
JEILSEIR; i DU, BR T L AN, WA AT At 28 1 AR R A AR s )0 / T RAHE S, AN AT
REAT T IR AT A R AU, SCPRIER T D AN A AT AT 2% V8 EE BRIl S A, 1A I w1
Pt B ))) XA Tt 2 T S S HERD 1): GE BHAS AT RE 2 E B B4G PR U5, PRIt AN n] g2 Bl
SRR BFEEANR . DI, i e R EIR LLA FLs AT RME — P 8, Bt R 0 R Gih vk
FRYREO . 1 12 R b, Y H A 2RISR KR AR A B AR SR U B R, TSk bR B A 2
[ B RIN0 o/ FBEE R0 FOE SR AL, FE R R AR, B AR A A

20 HEZ00F Bb iy MR 2% SO R R A SR SO, kTR o 1) 56 32 AL Rt T R BN S
FE0 (context of discovery) FlI/ UEBH I #£0 (context of justification), &Rl Ak ILHEBRIER} 242 2%

X AR K2 ity 5y K v 5 e i
112 WE L4551 56 100b7- 9.100b12- 14,
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(IR FEAL B LASE o 1 22 3K X 3o 1845 800 3= SO N PR J7E R R . & FK, R &
PR RN PGS R AR B AT AL AR DR 28051 T B ek, X DR 38 T e B Bt A g R 3
fHAD ST G50 PR ) s ARG A5 55  F B B1IDET 38 A THIE S ) IR 3 DR 25 e A 65 PP 1R Al
VIR BLAEL PRI T 5252 1, AG S0 AS I — 20k = b S R AR S 2 X A S R I,
R 2200 32 SO A B G e DR R o) R Y ) ARV o AR 5 KT — DX 43 R M B A AT TS T
FlfE N 2 o AR R A R MO P SR 0 7 A 0 o U 42 ph T L, 7 2% R B IR R X 44k
T N R PR 1EK .

HAR IR, 12— DX 53 15 0 Fh A (B 2 500 TR TG 7 20 THEAD B PR 3L 5 IN BR824, J5
KN EAE 22 R —20 ek o B IR EL RAFE e/ BAT R 1, DA IR ANRT BEICLET #, T AU O 5
s FATI W, BE 03 A R X e S Aok A, T U B 0 RIS RN 2 X 4y,
ST EUIE AE 0 AT B X A I B SR o FE A S IS TR R E T iR AT B,
Al ) T FEET 2 GO0 R A AT AR T I O T R )0 B 5, i UK B T AR SR | R
PP AR G R, I U B - BEEE 7 Ve A T REAS B SR ). 7ER TR L Ie /R / X
LEPT 22 5K WA A B S5 DT AR A ) B AR 27 2K R A WA RSN R S SIEPT R 2 S A At
IR I 7R n .01 62

NI, IR B 22 SR RS, W AIE B(justification) A & BR2E 2%~ 71BN 1% K
T o PERTH 1950 AR, VTR AA DR EE AR A, B 27 5URF 207 00 AR 55 N 4
ST AT UE N % O B FIUR; 28 T3 A it il A1 ARL: 5 0 R IR, D). 24 A B 2 K A
S BT ), DRA R 27 IR SRR 27 5 AN IR0 BRARE AiE 55 20 I 1 Ak 25 B8 DR 32 AR IR R
(o MR UG LA A / HEMR - AR T35 Abih g R by — b=l R PR 0, 32 ol T A BRI 117 i oK
Z(context of discovery) FiEH IR 7 9< & (context of justification) & A — R 7= £ ) XF T K ILIT
AT R R TCVEAT 5 AT 160, mT LA Do — 48 RIHLAS. | JF Refl X AN LSO A 1A it D Be i 4%
I B N AT 1o AR, RRERE 2 R IR I RIS 357 S AT55 ; AT Reis (1) 02 20 B T 15 2 51
55 BoR G Ab B H Ul IX I AT LR IS 1 50) Z A ) SC R . 5 2, AR T K i U e B
HJG R AR o 138 W 82 SIIE B — N BRI IEAf 2 I B 3 8.0 1 72 it ) B a8 () L fil
b, WK T BIX 2 A X G

122 MREFEHEMEL, 5 ALR AT : hHL(motivation) 5 1IE 37 (justification ) « &I 1) Ik 72 51 ik 4% ( process or context of di2
covery) 5 8 I3 FE Bk 4%( process or context of validity) « /02 [1) 1t #2( psychological process) 15 12 4 1) I #2 (logical pro2
cess) ( See Bengoetxea, Joxerramon, The legal reasoning of the European Court of Justice: towards a European jurisprudence,
Oxford : Clarendon Press, 1993, p. 112); & 3( discovery) AL 37 (justification) + & I ) ik 4% ( context of discovery) FIHIE 37 f¥)
Jké% (context of justification) -+0rFE 2% 3 BH 1) 1ok 2 54 ik 4% ( psychological process/ context of explanation) FIiE 37 [ ik #2( context
of justification) « ¥ 1) i F2( process of decision) FIE L (132 45 (logic of justification) « H [¥) (motive) Fl HE H (reason) i 7%:H]
Ykl /ERY 0 B 2% ( psychological of judicial decision- mak ing) FIUG VA J] ¥R R IIE 37 (justificationof a decision ) ] PR R 2 i
F#( heuresis of decision) X | ¥ (¥3IE 373 F£( process of justification) ( See Bruce Anderson, / Discovery0 in legal decision-
making, Kluwer academic publishers, 1996, p. 32). £, i FE( process) FlJik %% (context) (1 & LA VL SE B & —FE .
AN, AN 223 R & B AR T 25, WS [k 22K Wasserstrom —f8 TH /2 process 1M l: context. process 54
context R LA Ay b 0 v/ BK4%0 o/ T 5 K R0 o/ TEBE0 o/ Y0 4%, 1 justification 7 #E PR UEWI0 V IE 4460/ FEFTO V UIE
S0V AEKO . BRI B R R I SCEESN, A SCE context of discovery Al context of justification ¥4/ & BLA L F20 A1 / i
LK RO

132 Martin P. Golding, / Discovery and justification in science and law0, in Aleksander Peczenik et al ( eds), Theory d legal si2
ence, D.reidel publishing company, 1984, p.297.

1 42 TLarry Wright, / Justification, discovery, reason and argument0, in Argumentation 15: 97- 104, 2001.

152 WRARUE EARVE S BT E T80 LIBHCE HARAL 2000 4EAR, 5 105 1T,

162 [FE]RUK IS SRR 20, 1A )E 1%, 7 55 BN 4510 1983 4FiR, 26 178 UL

172 firsle2, #k g4, 5 178 TLLT,
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w W R I 5k x

Sz, FA X A3 7E Hopth 3524 KBS TR A AR . Lo, B3 S RNIE B (&5, 76 =
bl B BT DA BT AN A AR AN . IEH PR AR RE is HIE S Rl . KON 2 BAR AN
REH B S ARkt ok, R INR SRR —Fh e il A, B0 1208 &k Hil ok i Al ok . PRk, D73t
W MR I H IR o 9 [ 972 S0 =2 JeA o, AR Ao P 2 38 0 i ) 1R
(2R PG, B IS THE 5 B R s A xRk i 2, HO Horb 1 — by 1 A 58 46 B iR 1) 08, 491 4
PATR IE AR Fe = pr B A 5R, 220 —MIE XM i Jr# e S 4258, 5 H M ER iR, 38
P72 SOMURAES O 6 — 5 o, $& HY 7 D3 PR SRATRTE R — A3 23325 %0118 Q1 fe] (Knowing
how) FI%11E 2 {i( Knowing that), 118 74 13 B 1 & I FIAE 7 (1) OC 2o 1 82 I 72 AT, A — o] LA B Aff
R FET, UE WA i TIX R AR, DOV R A E RN R S R, H R R B)
TR AR B TG R I ARE o JRNTE A AT, T — R IC VAR AR AR IR AR, DA 0 FEEH 1, (HE AN ks
RIN B AR JE T 1R A

ANid, Jgedln IR 2 50K — X A BT AT A T et U HE R s RS Ais ( an JZE R | S R ]
AT R AT VR A RIS o O SRk AN

Ho—, AT REAEAY RINFZE0 . kb 728 5 s B A5 e B 22 R @ 48 . AE IRACR} 2 i d
I, B AT B Al ol 3= 1) B 5, DRI IR Al 1 @28 4 R SEAE B A5 45 1 T8 ), 1 SR R
(RS Al e o 30 A0 JLR A RS B 2RI 6 — I LR R Wk 1 15 A T 4810 408 o A EAT
R AT TR VR A THIE e R B A 1

W= R EMIEIE T, B2 b 2 40 5 5 — BS (W9 2 T A58 A2 1 T I il 20 AR HE, &
O 73 e T BE 27 412 22 5 U 22 IR 250 1102 e AR BT BER 2. / FREL APl ge L &
H T- KIJEH. (context of discovery) FIEEH [1- Ji [, (context of justification) XA HEH AT
SEMAR X 23 .0 112 E BT HEAA (RS2 1K — XA A G o AR SOnt 3B HESIE 3 X, PR B R 6 A A 2
CE AR 4R E BRI ARE ITEAT ) IX 4 R BIFS, X R0 9 58 A A T 5 B0 RO 52 B HE 4 1
B2 SO SRR IR 2R DRI, 0 5 — P e TR 52 5 Ah—Fh BEAR TE V238 1 UERH ( by proof) oK
fiFtei o 2 SR O K I IR ST L A TG e AN AT U IR TR AT FH R R T R BR AR AR, B
VO FEJC VA I TR SRAR e, By ILR] AR R B84 S AL I T BOIRAME T, 1R AT RE siAS 32 4805 A
RIS i, 112

A 58N h, RIFNIE T2 X 53 SEBR F A AT AN IS4 23 B e Qs Kb Dk, I 2 4] JF
AEAEATATH, 50K #b ANT] 2D AT FFAEA S L VR AN RE B UG 5305 . MR R 25 30, AN e dt
TG AP N RIS P8R b WA — AR IR R e I 4 JEII R 777 v sl e A e 1)
PRI, AR A e T BHP A A 2 1. AN R IR E 4], IO — > 70 2 1) B H: B AT 9 1) R
AN, NATTIEAS, S IR Fd (] 1) DR 2 5 BIANIE 9, A E —B B4 538 o 78 SEpr ot rh, R
PO i, 22300 102 B AU A, UG R @R TRIAR P A R IR, BT DURILN. 4 £
TR . R IR Z R B P, e IEAEE W L. YRR R R ARG
PT, BEITIE B2 4R, Wk R I . R RS 2 TR B A 28, e HOR AR R R 22

182 KHE: SEFABNIE  TLAN 7186, | PE i K% Hi AR AL 2002 4, 585 364 TULL T ; - FREE R ILRURFAE WK X 00, 53
Z LRI 52, Yokt EARTEF, 5 106 BILLF .

192 4i5[122, Bengoetxea 15, p. 112.

1102 §i51132, Martin P. Golding 3, p. 297. {HAHERIIML, R H7 2 AL SR sL DI SR I A AR VAR TE 31 18 MR 1 T %L
AR,

1112 [ 6] ¥ M P 18 5 B oy B 06 , < 18 DB AN, b 0K 22 YRR 2003 SERR 55 7 1T,

112 Martin P.Golding, / A note on discovery and justification in science and law0, in Aulis Aarnio and D. Neil MacCormick ( eds),
Legal Reasoning, vol N, Dartmouth, 1992, p. 120.
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S E¥ EMEA T =

F I A 32 SO 2R WG H 9218 B A F357E 20 20 BP0 s, 3 Fh B R4 SR H BN
AR UEF T2 15 R AR AT S IR UM ). AR [, B 2925 270 ) i SRR DA V2, H T IS 3] ) vk
B HAS NI A WIEARTE A AR I, IR T 5 R I IR R E e . 119 ORI SR — 01X
— XS AR, 75 45 A M DUt RER AR PR e Sk A A iEEL 1. DA, 7E K Flivk Rk 24
T AR, AL SRR 7818 BT R AR ORH A RS 2 (S TE, AT AR IE R 38/ 3 4 220 5 1T ¢ BT i
U5 RV R HAIE B 32 S, TR IEEE 184/ AT fig0 . 1192

(—) PSS

AL SO AR VA R 1R E B o IR SIE A= SV 2R WA, I Tl A 28 1t 28 X R 18 455 20
SR TGIE TER A R 2 ARG A kR SEBr B IO R o X2 R A MR B W RE: (1) HIE RN A
AEAT AN ZAF SIERT e AHIR 1) (2) WIRBI NI R M de /02 — R 22, BARJFER —MHE
FE; ( 3) B IRBIAAFAE SHa0 R A0 Sk H R VR o DY S vk 2 32 I S 8, 1R AR s =3 SO
I71) T MR AEUE ST IR ), B2 A7 IR AR e BRI A A o AT T3 B w2 56 8520 ) ) gk
A=A N A o TR

PRSI SOE 5 DR, 8 AR R v, B e R P A AR 58 A 58 I WA R 7 ) OB IR 3R
MRk v LA 2 A Zed A R R i SR A O &k P voE, 22— W S NI e X 2P 3L OE
A A B e B AR PR 1. PRAT AR UL/ V2B AR i 8 i R A Wy, i S kA
HHAERINT 0 1725 SR AR B S[R3 ) 2 e 10 3 S, Sl v R R R A 855 0T Situation
sense) , 15K/ 0] - &8 2 B0 ( Problem situation thinking) A4/ 1% 552 W0 ( Law of situation) #J 3%
A, KRS T s JL R W VAN LG TR I S T H AT QG M ERRE 11 A AR vk R
N ZE— vk = A2 T HE R . dL s 1 102 400 : AV N R RS GG, AR 1E 3L
BEARHMAMBEE L. REMIEEINGRE:/ ROL NS T LR RN &, EE A FTERRIXLE
J1HAT BT TR AAT A R AR A2 o IRV B AR g AT 5e e ], (2, AN
AT BB A S RX —8 H o 7R R E A Hopth —28 g6, 352 FIDOE A LA L A e
T SRS S A R, 1X DI R T — AN LRGN, 10 T8 XA N VRIA #3827 7.0 112

3522 v A A VR R ) I AR AR R W o AN, 9 2% SO AT SO PR B e M AR
R AR ETE R ER o Al 3k S A R VR B R PR S A D) 7 ARG B K
3522 DR I 3 SO 2, EAURANIE B AN B I 9T B2 T VAR B AR . DB AE b R
A R MFEANRT S H A bh AT th i w2 Al A 2 DU HER) 77 X R 308 (1 45 18
PEH IR o I A3 S8 5 sl AR T A A R s B M A2 B R I A ke e IR BB AR AR M) DR 3% e T
EE R e AR REE o Ut B, 1E 2V B BX PN PE il A ) e TR A 4. 3 22 s LA XS

1132 R 50182, X KHES, 26 366 JILA R .

1142 [ ] RIR#PIAG IR 51507 10106 , R 2 Bk PF, 78 45 BN 541 2003 4E R, 55 2 TTBL T,

1152 5k § VAR IR0 #1E 527 2 WF 5976, http: // datas. ncl. edu. tw.

1162 Richard A. Wasserstrom, The Judicial Decision, : Toward a Theory of Legal Justification, Stanford, Calif. : Stanford Un2
versity Press, 1961, p.21- 2.

1172 7H5[132, Martin P. Golding 3¢, p. 295.

1182 [JE] 2w S8 53 45— Rk 4 (K7 V8 B 1 SUHUR 113 T ik a6, IR T4 0, SR DR g S RA L W96 (35 2
&), TP BUE R AL 2002 4F R

1192 [ RN R 25 mlidad RERMEG, 75 J1 9%, 7 45 B 1R 1998 4F, 5 105 1L,
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w W R I 5k x

EAAE PERVIA Iy 285N 450, DAY 3 R AATTEE PO M Zrbo th ke 9022 et H A 584 1
BRI ROTE %)) 2 TC T S PO AU, H AR VP 3k B s #1238t 20k R v

AT — PO FOA A, SRR S B N A BE e T TS iR 24 4. [RIRF b, W) 92
LA R 5 | R VR R AR P 2 A AR, "EAT AN I R R IV i 1] T R o i e v
gi/ﬂ\o 1202

5 RSO AR IR, A = RP S TE A Yo R B A G — 2, B VE ERoE B4
(R —ANRE R A, A R e T i =, R L R A fr A T ke, 1212

20 AL EARIHAIRR YN B s 300 1 B AT A D SRR ST B H20E B i HR AR
PR B DR AN IR IR 25, TR v By MR L SOV % B e, 12 st by H 2 it — b
/ HSEAO(intuitive law) I, 48 [EE 52 S A BEN, VR T B A 2 0 A R 28, i 2 — A
BT, AN OE o A BRI 0T, R UE SR RS kAR, R UESI AR AR AN
Qe Gk R R 1232

(=) MR B Pk b 3= S

7 ] ARG TR R (1) et 32 X ( Dezisionismus) #2494 DA i B IR A 32 S8 10 15 R 10 IR AR 10 IF
PRVRHRARAH B o HOK R HET0 MEAR IS B o] DUE 9 2 JER 06T/ Rt T 3 JH0 2 L B T il
i, 122

LR KA (R S AR R ANIA] o ES TR 550 W vt SRR IRl LT ST6 (1912) H, K RRIE A 8T
A 32 SUIRAAR, SRR PR 23l 0 Pk (R 2 R G, Bl I 455 52 B UG 58 5 B0 i 25, 7] E
FIWTAS & A A AR, T A2 VR R Y i ke, 36 B0 T AT S5 B 32 005 . 1292 (12 2
Ja A, KRR 1 _ad N7z ) - / it KA RIS 7 A IR 1 v B2y Ko SLR Y AR AT T B B
L), PR S R A 00 B 5 AR i — N R IR R X G &R Y, 1 B R A ANk R — Fif
- JIA% K. (Zurechnengspunkt) o0 1262 3 64 ) = BEARTILAE J >k HY BRI S LA IR 27 A Ui DY 86
(1922) — 5. 122 (1 F A0 (VR AL 23 2, HEKRR R SR AR T2 S UE 3 SCBE S B0 (1 1
S B 26T TTELEAL BRE 2T SR F ARE VED e 2R 46, i 2 R )RR IXA R 58,
WABR 2318 BRIEAERRIT T2 B AN AR AT S AR, ABOa T FEAE 220 Bl oAk AR BUE B,
AR IAE K1) R 1 128

BIUR 2N hy , 7 TREOK AR ) BRAS v, ke 3 SRR 32 SCRIEARRE e BUABAENT 37 / 173X — 493 2K,
T IEEN - AT, (Rechts- Ordnung) X —ME 23110 5K . BT IR0 VE 32 X (Normativismus) , 542 Ff

1202 77511162, Richard A. Wasserstrom 13, p. 21.

1212 [\ A4, p. 22

1222 [SE]B#MEIGER:SVE %)) B 2 SR T vEe , MIE KB, b B B2 K% tH AL 1999 4ERR, 5% 143,145 T,

1232 [ 4] Pl JRe 25 % i L T 3 EEL 4 0 7 BRJR - 5 2 AR VAT R R IR 086, KB K TE, v FREHARAL 2000 4R, 55 169 L.
ANIE, 2 G SRR 2 [ £ BE X U T DU IS o 18t RRR 22 2 0 B — AN AR E (0 2 R AR P 2 B R 2B (K TIE T 2
RIS 2 [GUUR, R —TTRA EME R EE . 52, 5 ORI 2 R 2 LIRS TR A D 56 WL 76 W) 12
P IES .

1242 JEREWIRR I, BTE AT/ i B0 TR RR0 M AL Sl e 24 B8 b AR BL 2215 & 10 BLBOUL R 7= 40, BRIk LR i ¢ H 75 T
[ IEASRYFO, g B A B 450 45 A S BRI IR . T A e SRR Y 8 R E T RUE0 Y BB TGI8, JR A LS. 2
DL FEFE: SR IR# TR A SRR AL G MRRE 22 10 R 6, S vhIE 4L 25 BE 226 1990 4E 58 3 11, #45| R IR 5 RUB R Rl RE:
T T VAR T ST A6, S Vi AR 26 B A5, W K AR 2003 4FERR, S 111 L.

1252 /NG - 5 M KA 5 BUARTE 6, LI =I5 2002 4E /K, 45 9 L.

1262 [ &) 5 RAS BRI SKe , FRONAETE, I AR ARG AL 1997 4R, 28 591 L.

1272 SBUA MR ERCE U6 SEhr IR AERh 22103, T ik B 20 3, A IR BRI i Pk (O Sk B4R ) SR AR A
WIEUIRAR R 2 e A0 TG BURT B SO LA T A T S 1R, R P R T 20 R ITR0 . 2 WAT 511252, X
ANBGIE TS, B 11 DL

1282 Fi511252, XI/NRGRIE S, 5 43 VL.
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VERR P S T EE A, TR V25 X3, IR HOR- V. T R R R SUE A RS A A DRIV
TR, wlt S VAR 7. TP I I BAR R 7 - A8 (konkretes Ordnungsdenken ) M) 2 4 H A JBULE BR
JPIX —i21, T H AR AR AR ARG A7 B AR50 s S0t AR A B K8k 5 0 5% — FiUE AR =, B
YW = SO /AR RO ) S0 R B 28 SRR AT AR — AN R AEH, Rt — AN R0, XA~ ik
WrAE ok 2R 1 e B, G 3 T - 3k, T HL XS e B - 9540 R D). (Rechtskraft) TG 2 A # BB B0
(Entscheidungs- Regel) HfE 5753 1.0 122 JliK R e FRAE ik A Ry 24 JE1 5 A Wy, 1% pelblr T4 i
R AR AN 0] A2 PRI RR (BRI W i S 2 FE AV (1) S AN AR =] 2%
TRWTEN B 25 2 Hhi e 5 VR L VR, T HL AR R OC TR IR e 2 P I R T o 130X — SRS X2
DASE Tl 5 AT N ) 53 05 i, SRAE R R B, A AR RR e i ) () 2ok . TKRE LA A
X AR IS T A e 0T KRR B0, X ke s B A o I A e B ) A e I,
KGR ELGRRFY, IF TR FIRE . 1312

WK AR IR IR BEARTE Y. T AR A I R 5 2. SR b, FLAE R R AR IS, K Rl &
J T A A R 4 O VAR IR R A SR AR R 32 T kb S, 78 W vk, A VA
VE R0 B AR VAR U I BYA 4 B, S0 T SEBBURT B I AN R S ) B B e ) 9k SR B R BN L — Rl
/ A R WOk AL EE S,/ AE AT G Al Rk AR 7 5 BUA AT B2 AN 0 o 1352 SR O, /
BSOS Sy A ek Y, EEEAR, | BT EIE TR, R A AR F vk Es B kA
JRE AR 5%, 0 132

(=) WL R VS IENL 2 5y

S, 20 At 20 F P DU, o8 2 25 FPI% X ) S 18 3 A0 W) PR 5 3= SCROUE i ds) 32 S ik
PR o GV L (R Y 0 R 5925 A A i) B AR 2D WL 1E 40 Wasserstrom JTig: / JLig &
BT REI8 AR IR (R4 ), S A SO O T e St R0 5 32 Sl 25 205 V07 1L, B
Hf Z BP0 13SEA ILSE 32 SB35 IR, o2 #kE T i B ME & 3 e X, iR 32 AR
TR J5AT M A AT 25K o it DA, iR BRI 0] 170 S IS 32 SO (R b, B o R
etk REIe K . PR, AATT O Joid RIS 3 Sy il 1k ) B AR P ) 45 5 T LU IE 4 4k
R 2 i PE AR / BATT AT v LA FHI At S50 0 A H 380 2 DA O AN w] 7 F44 (Rl 15 214050
A P PEROAE FH, XSSP At 0] DAFEAL 2557 Bt BEA R4S B RS, (HAIAS B R84 F) InbLiE
SE? XA G5, U A BIE B AR RIS ) IE AR CLS R B ) A AT 1 2 BT LA
PRI 5, 28 IR AL BATT T R 0 136

VR S 32 SRR AR — w] Y2 ke s A 90 S i 4 455 X7 DAIE ST ) ) PR R mT g o SRR, ¥
B e g8 1t BE T vl EEA O — R R R, e AR AAE A AT e I — oRYE e, A3 —
AMEAGE RIS BTG MO A S S IX R T R S B B R 2 50 40 Tk 1R Ak
AIUE S o ABAATIAS 1 — Uk SR B2 B 3 SO PPs 18 ) R0k T—FP Aot (A R . FTAR 4E92: 2%
K Bulygin VEA UG, IS 5 SCAESEAR T W0 RIS 52 6 08 22 IR O 22 AN 2 AR G . —Fh 2 i $e

1292 B2z SN BLVE 5 vkiRe , 5 6 KA1 N6 3 31 4555 2 .

1302 David Dyzenhaus, Legality and legitimacy, Clarendon Press, 1997, p. 41.

1312 §i511292, Bk % 3.

132 1511262, /5K & 45, 45 599 W,

1332 Brkhk: 5/ 1E XRHA0 Z A ) ) ) BRALGE R IS T AE SAIE 3= X6, 5 1 4ME2#6 2003 455 4 .

1342 511262, /7R Ar1s, 5 598 7.

1352 P. Wahlgren, Automation of Legal Reasoning: a Study on Artificial Intelligence and Law, Kluwer law and taxation publish2
ers, 1992, p.54.

1362 [4] BHAR# BT 50 75 S EHCRIEFL IR ) ) ) AR g fniEsr B0 (¥ SR Pk 16 i R ibo , &7 [ ¥ v, o IR Vbl th A A 2002 41,
17 T,
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WL AL E

SRR R Al v A 2 1) e TR 8 2 TR R B R SR &R, T RO TR R A0 B A 1 TR B
Hlo 132 BhF—Fp AR A, Atienza Fi5 HIE S 1 U AR 1R AE TIRVE T RILIG Iob FRER UE 7 1) o
J PRI 4G T LA SRR, 5 PR iR B A 4T LA il fR .0 13

e 26 WIS X0k 25K 9522 53 (J. Frank) FIMS7T 2R(J. Hutcheson) ]V E0% B g, F26 12
TIVEAESVERUB RS BBl 7= A0 B GRS L, #0550 FRRIR St RIME dnk, KR ARbR 2 L,/ TE 18
SN ZEH AT, I SR HE AR IR, T 259 277 1R T i T 0 b (AR B A e T O R e o )
3K, & FHASRERCA— B ST B LRSI, D, AN BEE AR ) e AR SIE 4. )
Nz, W s BT A B2 HORAT I IO 5. 0 3 o A S, 76 AR A R 25 T B A A5 2 R,
A2 SR IF5E e MR UESE 12 AVEYES I PRI BB o 3B, 1 5l A R0 W, BB
IRASRERE [, At AN TN T A e AR R 32 00 By R ) werp — B nl g s P AR, AN b
PN BEI 24 S22l SO R D B2 28 R, 3K 25 UL A T B MR 8 (R R R ) ./ I
L, YR IR B R S R E N AN ST PR, 3 AN V2R 4 AT 45 F - e DAL S s 2% TTE V7 ) e
5E o 0 BT HEX HL S2br FHR T 90 R SR ST ) IR A 1A

SR R JE B YA, AT AT VA A A mT DIR A A 9t R0 11 75 =X T DA = Bag I T X
HHAT 5 o 1B ML b, PR IENT O T R R R AR I AR B St v, AT e
I AT (EUR ST, AT A B T T AR . 4% IR B A 0 1 R, XA IE ST (AT
550 | NEBUERE 45 RO 2UOF AN SR ST HI R B (PR ) & 2 e bR b AT 2% 1) R A2 A R B
(R RERTIE B P e 22 8 A E AN PR X 400 O DRI A B e DRI AT S5 11 S, S INAT AR 7 ok
SCRE P FTE H HE . 1412

3 PIUE ST T AT I S ) A B AT 78 o0 % R A S SO (M AS FAEFHO o % R R
LN ) ILSAE AN 2 U0 AR P 3 B 2 M P TR, 28R th B 7803 2 e S R IR R, R I I

NI PN SUEST R8 BEs f . At UE, TS A5 T A2 A5 7050 1T 56 b EAT X 28 Wi 2 AIEST., AN A
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Abstract: Both legal realism and the theory of resolution have irrational tendencies; therefore they opt for
the opposite direction of the theory of legal argumentation. Inspired by relevant studies in scientific and
philosophical field, the dichotomy of discovery and establishment is introduced into the legal area by
legists and is considered as essential basis for eradication of various irrationalities. The dichotomy of dis2
covery and establishment of law also has certain foundations in hermeneutic. The division between dis2
covery and establishment ascertains the basic theoretical elements such as the goal and scope of legal argu2
mentation. And this division lays the essential theoretical foundation for legal argumentation.

Key words: discovery of the law, establishment of the law, legal argumentation
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