()

Recht

1 Robert Alexy:

2000

932

Recht”

Recht

subjektives Recht (

24 4

21 -



2005

(

, objektives Recht ( )

,subjektives Recht

)

2000

” 4
4a)

152

]

, Objektives Recht

, (1)

19 2 "

1958

1999 , 3

William Ewad, Comparative Jurisorudence (1) : What was It Liketo Try a Rat ? 143U. Pa. L. Rev. n295.

19

12

20

1975



1958 , “ K

1975 , )

()

» 10 @ ”

11

7 BVefGE7, 198(1958). See Dondd P. Kommers, The Constitutional Jurisprudenc of the Federal Republic of Germany,
Duke Univerdty Press, 1997, p. 363.

8 BVerf GE 39,1(1975) . SeeJuergen Christoph Goedan, The Influence of the West German Congtitution on the Legd System of
the Country ,17 Int’ L. J. Legal Info. 115 (1989).

9 : , 15 3
10 Heirich Rommen, Naturd Law in Decisonsof the Federd Superme Court and of the Consttutiona courtsin Germany , 4 Nat.
L. F. 2(1959).
11 . : , . : , , 1996
, 271

23 -



2005

,19

1949

13

14

12

13
14
15
16

Heirich Rommen,

15

1946

Naturd Law in Decisons of the Federd Superme Court and of the Congttutiond courtsin Germany, 4 Nat.

Edward M. Andries Jacques Maritain and the 1949 Basc Law , 13 Emory Int’ | L.

L. F. 6(1959).
1
Karl Doehring:

24 -

275

2002
(

61

Rev. 3(1999) .

14



1 18 1
“ ” 19 ,
“ " (Wertordnung) , ,
“ " (objective Wertordung) “
" (objektive - rechtliche Grundrechtsgehate) “ " (Grundrecht a's objektive
Normen) “ " (objektivrechtliche Wertenschei dung) “ " (verfas
“ " (Richtlinien) “ " (Impulse) “ " (Grund-

sungsrechtliche Grundentscheidung) |,

17  See, Hdmut Goerlich, Fudamental Constitutional rights: Content, Meaning and General Doctrines, in The Constitution of
h Karpen ed. Nomos Verlagsgesdlschaft (1988) , p49 - 50.
18 : ,2004
19 ‘ . : ’ :
. 25 .

the Federal Republic of Germany, Ulricl



2005 3

prinzipien)
’ (
Lf (
“ " (Schutzpflicht)
1 n 23
20 1 ,Robert Alexy ;
1)

21

22

23
24

24

30 5 (2001

Juergen Chrisoph Gedan, The Influence of the West German Congitution on the Legd Systemof the Country ,17 Int’ L. J.

Legal Info. 121(1989) .

BVerf GE57, 295(1981) . See,Dondd P. Kommers, The Constitutional Jurisprudenc of the Federal Republic of Germany,
Duke Universty Press, 1997, p409.

Chrigtian Starck :

58

See, Dondd P. Kommers, German Congtitutiondism: A Prolegopmenon,40 Emory L. J. 11(1991) ; 20 ,

26 -



25
“ " 26
27
28
25 : , 15 3
26 Laura S. Underkuffler - Freund, Property: A Secid Right, 71 Notre DamelL. Rev, 1038(1996) .
27  See,Sabine Michadowski , German Constitutional Law : the Protection of Civil Liberties, Ashgate Publishing Ltd and Darmouth
Publishing Ltd(1999) , p77.

28

Robert Alexy, A Theory of Constitutional rights, trandated by Julian Rivers, Oxford Universty press (2002) , p326.

27 -



2005 3

()

29 23 ,Sarck

1999 , 3
31 : , 2002 , 94
32 23 ,Sarck
33 See,Sephen Gardbaum, The* Horizontd Hfect”of Condtutiond Rights, 102 Mich. L. Rev. 403(2003) .
34 See, Kenneth M. Lewan, The Sgnificance of Congtitutiond rightsfor Private Law: Theory and Practicein West Germany, 17
ICLQ 599(1968) .
35 23 ,Sarck

28 -



1. o
39
40
36 ,
, 2004
37 BVerfGE57, 295(1981) .
38 30 , , 4
39 1 ,Robert Alexy
40 :

2003

36

210

29 -



2005 3

2.
(rules) (principles) :
1 41 1 L
2 2
: ", 102 “ "
n o4
1977 “ " 1977
9 5 | , 11
1 y 2
n 43 , ,
3. e
il : , , 1998  , 43 47

42 Robert Alexy, A Theory of Constitutional rights, trandated by Julian Rivers, Oxford Univerdty press (2002) , p. 302.
43 BVerf GE. 46, 160(1977) . See,Dondd P. Kommers, The Constitutional Jurisprudenc of the Federal Republic of Germany,
Duke Univerdty Press, 1997, p. 357.

30 -



" (universal good)

1.
?
44 ibid.
45 1 ,Robert Alexy
46 ,
47
235

11

47

2000

31 -



2005 3

2. 1] ”
“ K Alexy !
n 48
“ , 5 3 ,
( ) ’ ’
» 49
, 50
51

48 Robert Alexy, A Theory of Constitutional rights, trandated by Julian Rivers, Oxford Universty press (2002) , p326, p. 302.

49 BVerf GE 35. 79. , ) 1993, 132
50 : — , , (

) . 2000 . 262
51 : _ , 26 2 (1996)

32 -



52

52

1 ,Robert Alexy

(cdaim) , ,

" (countermgoritarian difficulty) ,

33 -



2005

3

()

53 Chrigian Starck:
. 34 -

1993

492



()

43

“ LI ]

41

34



2005 3

Abgtract: German constitutiona theory posts the dua character of fundamenta rights: as subjective
rights and objective law. Besdes the character asindividua rights, fundamenta rights are a < the "ob-
jective order of values’ which were established by the Basc Law for the Federal Republic of Germany.
Asobjective vaues, the fundamenta rights bind the public authority as directly enforceable law. This
theory became the badc interpretative frame of conditutional rights. Based on this theory , Germany
found an effectual guarantee system of fundamenta rights. This article tries to give a comprehensve
analyssof thistheory, and triesto apply this theory to China' s reality.

Key words: fundamental rights, subjective rights, objective law , objective order of vaues

54

2003 5



